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FI NAL ORDER

A formal adm nistrative hearing was held in this case before
the Division of Admnistrative Hearings, by Daniel M Kilbride,
Adm ni strative Law Judge, on March 16, 1998, in Tall ahassee,

Fl ori da.
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Gustaf son, Tilton, Henning & Metzger, P.A
204 South Monroe Street, Suite 200
Tal | ahassee, Florida 32301

For Respondent: Lee Ann Custafson
Assi stant Attorney General
Department of Legal Affairs



The Capitol, Plaza Level 01
Tal | ahassee, Florida 32399-1050

STATEMENT OF THE | SSUES

Case No. 97-3864RX

Whet her Rul e 64B4-21. 007, fornmerly nunbered 59P-21. 007,
Florida Adm nistrative Code, is an invalid exercise of del egated

| egi sl ative authority.

Case No. 97-5032RU

Whet her the determnation, in the first instance, by the
Respondent of whether a petitioner for a Chapter 120, Florida
Statutes, formal hearing has raised a disputed i ssue of materi al
fact, is a statenment that constitutes a rule, pursuant to Section
120.52(15), Florida Statutes.

PRELI M NARY STATEMENT

On August 22, 1997, Petitioner filed a Petition for
Adm nistrative Determnation of a Rule with the Cerk of the
Division of Adm nistrative Hearings. This case was assigned to
t he undersi gned and was set for hearing. Shortly thereafter,
this matter was abated on notion of the Petitioner, in order for
Petitioner to seek a waiver of certain portions of the rule. On
Cct ober 27, 1997, Petitioner filed a Challenge to an Agency
Statenent Which is Defined as a Rule. The case was assigned to
t he undersi gned Judge. An Anended Chal l enge was filed on
Novenber 14, 1997. The two cases were consolidated by O der

dat ed Decenber 4, 1997. The formal hearing was continued tw ce



at the request of the Respondent. Respondent's Mtion for
Summary Final Order was denied on February 16, 1998.

At the hearing on March 16, 1998, Petitioner offered the
testinmony of Dr. F. Donald Kelly, Jr., and Dr. Goria Lobnitz.
Petitioner submtted four exhibits. Respondent offered the
testinony of Dr. Lobnitz, and submtted six exhibits.

The transcript of the hearing was filed on April 1, 1998.
Petitioner filed his proposed final order on April 17, 1998.
Respondent filed its proposals on April 16, 1998. Each of the
parties' proposals have been given careful consideration in the
preparation of this final order.

FI NDI NGS OF FACT

Based on the stipulation of the parties and the evidence
educed at hearing, the follow ng findings of fact are found:

1. Petitioner filed an application for licensure as a
marriage and famly therapist pursuant to Section 491. 005,

Fl ori da Statutes.

2. After consideration of the docunents submtted by
Petitioner, Respondent issued its Order of Intent to Deny filed
August 1, 1997.

3. The grounds stated by the Respondent for denying
Petitioner's application are that Petitioner did not denonstrate
that he conpleted two years of clinical supervision under the
supervi sion of a supervisor that nmeets the qualifications stated

in Rule 64B4-21. 007, Florida Adm nistrative Code.



4. Petitioner conpleted six senmester hours of graduate
coursework in marriage and famly system c theories and
techni ques at an accredited university. The courses were taught
by Petitioner's clinical supervisor.

5. Petitioner's supervisor for his clinical experience is a
i censed psychol ogi st who did not conplete, as a student, six
senester hours or eight quarter hours of graduate coursework in
marriage and famly system c theories and techni ques.

6. The Board interprets Rule 64B4-21.007 to require the
supervisor to take the coursework as a student. Teaching these
subjects is not considered coursework.

7. Petitioner filed a tinely Petition for Formal Hearing
whi ch all eged that he had conpleted two years of clinica
supervi sion under a qualified supervisor

8. Respondent denied Petitioner's Petition for Formal
Hearing on the grounds that Petitioner had not raised a disputed
i ssue of material fact.

9. Petitioner filed a notice of appeal of Respondent's
Order denying the Petition for Formal Hearing. Said appeal is
pendi ng before the Florida First District Court of Appeal.

10. When Respondent receives petitions for hearing on
I icensure denials requesting a hearing pursuant to Section
120.57(1), Florida Statutes, the Board reviews the petition and
the application file and determines if the applicant has raised a

di sputed i ssue of material fact.



11. Rule 64B4-21.007, Florida Adm nistrative Code, was
originally adopted on July 6, 1988, as Rule 21CC-21. 007.
12. The rule, as originally pronul gated, defined "qualified

supervisor" as, inter alia, a licensed psychol ogi st who al so

nmeets the educational requirenments for |icensure as a marriage
and famly therapist. The |anguage requiring the |icensed
psychol ogi st to neet the educational requirenments for |licensure
as a marriage and famly therapist was del eted by the Board in
1993. The del eted | anguage woul d have required the supervisor to
denonstrate not only six senester hours of graduate coursework in
marriage and famly system c theories and techni ques, but also to
denonstrate all of the coursework required for |licensure as a
marriage and famly therapist, a practicumin marriage and famly
t herapy under a qualified supervisor as defined by the Board, and
supervi sed experienced under a qualified supervisor as defined by
t he Board.

13. In 1996, the Board anended the rule to define
“qualified supervisor" as, inter alia, a licensed psychol ogi st
who "can docunent a m ni num of six senester or eight quarter
hours of graduate coursework in marriage and famly systemc
t heori es and techni ques."

14. The purpose of the amendnent was to provide interns
access to qualified people to supervise applicants for |icensure
in marriage and famly therapy, while ensuring that the

supervisor was in fact supervising for marriage and famly



therapy, i.e., training marriage and famly interns.

15. Significant differences exi st between the profession of
marriage and famly therapy and the use of marriage and famly
system c theories as a nodality in the practice of psychol ogy.

16. The |l egislature recognizes those differences and
requires specific education for each of the |icenses issued under
Chapt er 491.

17. The uni queness of marriage and famly therapy as a
distinct profession is an acceptance and integration of a
system c paradi gm of thought. The professional marriage and
famly therapi st sees the whole as greater than the sumof its
parts and seeks to understand the interrelationship of the parts.

18. The education and training required for entry into the
profession of marriage and fam |y therapy provides socialization
into the system c framework of the profession, and the two years
of supervised clinical experience is a part of that socialization
pr ocess.

19. The Respondent alleges that it would not be appropriate
for the Board to accept only teaching experience in |ieu of
coursework for an individual to neet the requirenents a qualified
supervi sor

20. The Board accepts various kinds of educational
experiences as neeting the educational requirenents of
Rul e 64B4-21.007(1)(d), including audited courses and externships

fromrecogni zed clinics.



21. In requiring "qualified supervisors" to denonstrate
educati on, as opposed to teaching experience, the Board seeks to
establish a standard and fair eval uation procedure.

22. There is a standardization that has an el enent of
fairness in a paper review in accepting a transcript froma
regionally accredited institution as proof of the required
education. The Respondent also alleges that accepting teaching
experience as neeting the educational requirenents of
Rul e 64B4-21. 007 presents a daunting task and would anount to
accreditation by the Board of courses taught by persons

applicants seek to have approved as qualified supervisors.

CONCLUSI ONS OF LAW

23. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceedi ng, pursuant to Section 120.56(1), Florida Statutes
(1997).

Standard for Challenging Existing Rule

24. The 1996 anendnents to the Adm nistrative Procedures
Act (APA) took effect on Cctober 1, 1996. Section 120.56(1),
Florida Statutes (1997), authorizes "[a]ny person substantially
affected by a rule . . . [to] seek an adm nistrative
determ nation of the invalidity of the rule on the ground that
the rule is an invalid exercise of delegated |egislative

authority."



25. Section 120.56(3), Florida Statutes (1997), authorizes
a substantially affected person to "seek an adm nistrative
determ nation of the invalidity of an existing rule at any tine
during the existence of the rule."

26. Section 120.52(8), Florida Statutes (1997), defines
"invalid exercise of delegated |egislative authority" as:

[ Alction which goes beyond the powers,
functions, and duties del egated by the

Legi slature. A proposed or existing rule is
an invalid exercise of delegated |egislative
authority if any one of the follow ng
appl i es:

a. The agency has materially failed to
foll ow the applicabl e rul emaki ng procedures
or requirenents set forth in this chapter;

b. The agency has exceeded its grant of
rul emaki ng authority, citation to which is
required by s. 120.54(3)(a)l.;

c. The rule enlarges, nodifies, or
contravenes the specific provisions of |aw

i npl emented, citation to which is required by
s. 120.54(3)(a)1.;

d. The rule is vague, fails to establish
adequat e standards for agency deci sions or
vests unbridled discretion in the agency;

e. The rule is arbitrary or capricious;

f. The rule is not supported by conpetent
substanti al evidence; or

g. The rule inposes regulatory costs on the
regul ated person, county, or city which could
be reduced by the adoption of |ess costly
alternatives that substantially acconplish
the statutory objectives.

27. Section 120.536(1), Florida Statutes (1997), further



provi des:

A grant of rul emaking authority is necessary
but not sufficient to allow an agency to
adopt a rule; a specific law to be
inplemented is also required. An agency may
adopt only rules that inplement, interpret,

or make specific the particul ar powers and
duties granted by the enabling statute. No
agency shall have authority to adopt a rule
only because it is reasonably related to the
pur pose of the enabling legislation and is
not arbitrary and capricious, nor shall an
agency have the authority to inplenent
statutory provisions setting forth general

| egislative intent or policy. Statutory

| anguage granting rul emaki ng authority or
general ly describing the powers and functions
of an agency shall be construed to extend no
further than the particular powers and duties
conferred by the sane statute.

28. Although Section 120.56(2), Florida Statutes (1997),
pl aces the burden on the agency to prove that a newy proposed
rule is not an invalid exercise of delegated |egislative
authority as to the objections raised, Section 120.56(3), Florida
Statutes, regarding existing rules, transfers no such burden to
the agency; thus, leaving Petitioner with the burden to establish

the invalidity of an existing rule. Cortes v. State Board of

Regents, 655 So. 2d 132, 135-136 (Fla. 1st DCA 1995).
29. Petitioner clearly is a substantially effected person.

See generally Morhead v. Departnent of Professional Regul ation,

Board of Psychol ogi cal Exam ners, 503 So. 2d 1318 (Fla. 1st DCA

1987). Therefore, Petitioner, in order to establish the
invalidity of an existing rule, nust present evidence that the

rule is vague, fails to establish adequate standards for agency



deci sions or vests unbridled discretion in the agency; or that
Respondent promnul gated this rule w thout thought or reason.

Agrico Chem cal Co. v. Departnment of Environnental Regul ation,

406 So. 2d 478 (Fla. 2d DCA 1981), rev. den., 415 So. 2d 1359
(Fla. 1982).

30. In directing agencies to enact rules to inplenent
statutory mandates, the legislature is not delegating to an
adm nistrative official the power to say what the law is, but
rather the ability to execute the law "pursuant to and within the

confines of the lawitself." Brewer v. |nsurance Conm Ssi oner

and Treasurer, 392 So. 2d 593, 595 (Fla. 1st DCA 1981); see al so

Fl ori da Beverage Corp. v. Wnne, 306 So. 2d 200 (Fla. 1st DCA

1975) .

"Wi | e executive branch agenci es cannot usurp
| egi sl ative prerogatives, 'rul emaking
authority nmay be inplied to the extent
necessary to properly inplenent a statute
governing the agency's statutory duties and
responsibilities." Fairfield Communities v.
Fl orida Land and Water Adjudicatory Comi n,
522 So.2d 1012 (Fla. 1st DCA 1988). 'An
adm ni strative agency must have sone

di scretion when a regulatory statute is in
need of construction in its inplenentation.’
CGeneral Tel. Co. of Florida v. Marks, 500
So. 2d 142, 144 (Fla. 1986). An

adm ni strative rule by which an agency
exerci ses such discretion, or which fails to
extinguish the discretion a statute confers,
is not invalid on that account."”

Cortes v. Board of Regents, supra at 136-137.

As to Case No. 97-3864RX

31. The applicable statute, pursuant to which the rule was

10



promul gated, is Section 491.005(3), Florida Statutes, which

establishes the requirenents for licensing as a Marri age and

Fam |y Therapist. The pertinent portion of this statute which

pertains to who is a qualified supervisor, reads as foll ows:

32.

(3) Upon verification of docunentation and
paynment of a fee . . . the departnent shal
issue a license as a marriage and famly

t herapi st to an applicant who the board
certifies:

(b)1. Has a minimumof a master's degree
with major enphasis in marriage and famly
therapy, or a closely related field, and has
conpleted all of the foll ow ng requirenents:

* * %

d. A mnimum of one supervised clinical
practicum internship, or field experience in
a marriage and famly counseling

setting, . . . under the supervision of an

i ndi vi dual who net the requirenents for
supervi si on under paragraph (c).

* * %

(c) Has had not |less than 2 years of

clinical experience during which 50 percent
of the applicant's clients were receiving
marriage and famly therapy services, which
must be at the postnaster's |evel under the
supervision of a licensed marriage and famly
therapist with at |least 5 years of

experience, or the equivalent, who is a
qualified supervisor as determ ned by the
boar d.

The contested paragraph within Rule 64B4-21. 007,

Florida Adm nistrative Code, adopted in Novenber of 1996, reads

as foll ows:

64B4-21. 007 Definition of "a Licensed

11



Marriage and Fam |y Therapist wth at Least

Fi ve Years Experience or the Equivalent, Wo
is a Qualified Supervisor."

(1) "Alicensed nmarriage and famly
therapist with at |east five years experience
or the equivalent, who is a qualified
supervisor," as used in Section
491.005(3)(c), Florida Statutes, is defined
as an individual who, during the period for

whi ch the applicant clains supervisor, net
one of the follow ng:

* * *

(d) Was licensed as a psychol ogist, clinical
soci al work, or nental health counselor in
Florida, or in the state in which the

supervi sion took place, and can docunent a

m ni mum of six (6) senmester or eight (8)
quarter hours of graduate coursework in
marriage and famly systemi c theories and
techni ques, and five (5) years of clinica
experience in marriage and famly therapy.

33. The rule nust be weighed against its statutory
authority, and then nust be neasured agai nst the requirenents of
Section 120.52(8), Florida Statutes.

34. Section 491.005(3)(b) and (c), Florida Statutes, sets
forth the educational and experiential requirenments for |icensure
as a marriage and famly therapist in the state of Florida.
Anmong those requirenments are not |ess than two years of clinical
experience during which 50 percent of the applicant's clients
were receiving marriage and famly therapy services, which nust
be at the post-nmaster's |evel under the supervision of a |licensed
marriage and famly therapist wwth at |east five years of
experience, or the equivalent, who is a qualified supervisor as

determ ned by the board.

12



35. Rule 64B4-21.007, Florida Adm nistrative Code, defines
"qualified supervisor,"” to include the equival ency requirenents
of "a licensed marriage and famly therapist with at least 5
years experience." A licensed marriage and famly therapist, to
be lIicensed, nust have denonstrated conpl etion of six senester
(or eight quarter) hours in marriage and famly system c
t heori es.

36. Fromthe evidence, it appears that the Board has
determ ned that the sane requirenents nust be net by supervisors
of clinical practice in order to qualify under the statute. They
have set forth this requirenent in Rule 64B-21.007(1)(d) through
the use of the term"docunent . . . graduate courseworKk.

37. Rule 64B4-21.007 inplenments the specific statutory
authority specifically granted in Section 491.005(3)(c), and the
use of the term"docunent . . . graduate coursework" does not
enl arge, nodify or contravene the statute.

38. In 1997, the legislature anended Section 491.005(3)(c),
Florida Statutes, to require persons who intend to practice in
Florida to neet the experience requirenents of that section to
regi ster pursuant to Section 491.0045, Florida Statutes. The
| egislature did not anmend the | anguage with regard to who is a
"qualified supervisor."

When the | egislature reenacts a statute, it
is presuned to know and adopt the
construction of the statute by the agency
responsible for its admnistration, except to

the extent that the new statute differs from
prior constructions.

13



Col e Vision Corporation v. Departnment of Business and

Prof essi onal Regul ati on, Board of Optonetry, 668 So. 2d 404, 408-

409 (Fla. 1st DCA 1997). The anmendnents to Rule 64B4-21. 007 were
adopted in Novenber 1996, prior to the anendnent of the statute.
The | egislature nmust be presuned to have adopted the Board's use
the termin the rule.

39. In Florida East Coast Industries v. Departnent of

Community Affairs, 677 So. 2d 357 (Fla. 1st DCA 1996), the court

consi dered whet her rul e anendnents to Chapter 9J5, Florida
Adm ni strative Code, the purpose of which were to "enunci ate and
clarify certain mnimumcriteria which shall be used to determ ne
whet her or not a conprehensive plan or plan anmendnent is in
conpliance,” on the grounds that the rules were vague.
Petitioner argued that the proper standard to determ ne vagueness
was whet her nmen of common intelligence could understand the
rules. The Court rejected this standard on the grounds that the
standard is properly applied to penal provisions, neaning a fine,
penalty or confinenent. The proper standard, as applied by the
Court, is the customary standard of statutory construction. If
words are not defined, they nust be construed according to their
pl ain and ordi nary nmeaning, or according to the meani ng assi gned
to the terns by the class of persons within the purview of the
statute. 1d. At 362.

40. The terns which Petitioner disputes in Rule 64B4-21.007

are "docunment"” and "coursework." In the rule, the word

14



"docunent" is used as a verb. Wbster's Ninth New Col | egi ate
Dictionary, 1991 Merriam Wbster, Inc., defines "docunent" as
follows: to furnish docunentary evidence of, to provide with
factual or substantial support for statements made. The rule, by
use of this word, requires the applicants to prove that the
supervi sor has a m ni num of six senester (or eight quarter) hours
of "graduate coursework” in marriage and famly system c theories
and techni ques.

41. "Gaduate coursework™ is defined in relation to the
statute it inplenents. Section 491.005(3)(b), Florida Statutes,
requires the applicant for licensure to denonstrate conpletion of
graduate coursework in dynamcs of marriage and famly systens,
marri age therapy and counseling theory and techniques, and famly
t herapy and counseling techni ques. A supervisor who is qualified
by licensure as a marriage and fam ly therapi st woul d have been
required, on initial licensure, to denonstrate conpletion of
graduate coursework in the statute courses. The neaning of the
requi renent to "docunent . . . graduate course" is to prove by
docunent ary evi dence having conpleted the identified coursework.
The absence of one tense of the verb "to conplete” does not
change the requirement, or make it vague or anbi guous.

42. For the sane reasons, the rule does not fail to
establ i sh adequate standards. By plain and ordinary its neaning,
"docunent . . . graduate coursework"” nmeans to prove that one has

taken the identified coursewdrk. How that requirenent nust be

15



docunented is not exclusively determned by the Board. That is
left to the applicant (and his or her supervisor). The Board
does exercise discretion in its adjudicatory determ nations of
whet her the docunentation is sufficient and can be the subject of

Section 120.57(1) formal hearing. See Koger v. Departnent of

Pr of essi onal Regul ation, Board of Cinical Social Wrk, Marriage

and Fam |y Therapy and Mental Health Counseling, 647 So. 2d 312

(Fla. 1st DCA 1997); See al so Departnent of Professional

Regul ati on, Board of Medical Exam ners v. Durrani, 455 So. 2d

515, (Fla. 1st DCA 1984). However, that exercise of discretion
does not render the rule invalid.

43. The test for determ ning whether a proposed rule is
arbitrary and capricious was "borrowed" fromtraditional analysis
under the equal protection clause of the Fourteenth Amendnent.

As stated by First District Court of Appeals,

Significantly, the sane factors used to test
the validity of a statute on the ground that
it constitutes a violation of the equal
protection clause, in cases in which the
rati onal basis standard is applicable, apply
as well to rule challenges at the
admnistrative trial level. Agrico Chem ca
Co., 365 So. 2d at 762 ([T]he test of
arbitrariness to be applied in a proposed
rule challenge "is the sane for the proposed
rule as it would be for a statute having the
sane effect").

Fl orida League of Cties v. Departnent of Environnental

Regul ati on, 603 So. 2d 1363 at 1367-8 (Fla. 1st DCA 1992). That
test is whether the rule is unsupported by facts or logic or is

unsupported by thought or reason. The new standard in Section

16



120.536(1), Florida Statutes, does not eradicate the reasonably
related test, but instead narrows its scope. Section
120.52(8)(e) retained the requirenent that a rule not be
arbitrary or capricious, but changed the focus of the agency's
action to whether the proposed rule is reasonably related to the
| aw t he proposed rul e seeks to inplenent rather than whether the
rule was reasonably related to the general purpose or |egislative
i ntent behind the agency's enabling statute. The House of
Representatives Commttee on Streanlining Governnenta

Regul ations Final Bill Analysis and Econom c | npact Statenent,
June 14, 1996, at page 25 states that the anendnents to the APA
were intended to overrule the case | aw holding that rules and
regul ations are valid so long as they are reasonably related only
to the purpose of the enabling legislation; a specific statute
nmust be inplenmented through the agency's general rul emaking
authority.

44. The record establishes that Rule 64B4-21.007 is
supported by facts and logic. The testinony of Dr. Lobnitz and
Dr. Kelly denonstrates that it is reasonable and necessary to
require education in the marriage and famly system c paradi gm by
a proposed "qualified supervisor.”™ Even Petitioner's expert
W tness agreed that it would be inappropriate for the entire
requi renent to be nmet by teaching experience only. The Board
accepts a variety of educational experiences as equivalent to

"graduate coursework.” Dr. Lobnitz testified as to the

17



difficulty involved in evaluating teaching experience to
determine if that experience is equivalent to graduate study. In
fact, the current rule places a |ighter burden on "qualified
supervi sors”" than the previous rule.

45, The rule is supported by logic and reason, and is
reasonably related to the specific statutory charge to determ ne
who is a qualified supervisor, and to ensure that marri age and
famly therapy interns receive the necessary training and
prof essi onal socialization to becone a nenber of the profession.

As to Case No. 97-5032RU

46. Section 120.56(4), Florida Statutes, provides:

Any person substantially affected by an
agency statenent may seek an adm nistrative
determ nation that the statenent violates s.
120.54(1)(a). The petition shall include the
text of the statenent or a description of the
statenment and shall state with particularity
facts sufficient to show that the statenent
constitutes a rule under s. 120.52 and that

t he agency has not adopted the statenment by

t he rul emaki ng procedure provi ded by

s. 120. 54.

Enf orcenent of existing | aws does not create new | aw, and does
not constitute an agency statenent that constitutes a rule.

Security Miutual Life Insurance Conpany of Lincoln, Nebraska v.

Departnent of Insurance, = So. 2d _, DCA Case No. 97-2399

(Fla. 1st DCA March 12, 1998).
47. 1t is the statutory duty of the Board to decide if a
petitioner states a disputed issue of material fact. Section

120.569(2)(a), Florida Statutes, specifically directs

18



petitioners: "Except for any proceedi ng conducted as prescribed
in Section 120.56, a petition or request for a hearing under this
section shall be filed with the agency." The agency determ nes
whet her or not a hearing before the Division of Adm nistrative
Hearings is necessary: "If the agency requests an admnistrative
| aw judge fromthe division, it shall so notify the division.

On the request of any agency, the division shall assign an
admnistrative law judge. . . ." The agency determnes if a
request for an admnistrative |aw judge is proper.

48. Section 120.52(1), Florida Statutes (1997) defines
"lI'i censing" as the agency process respecting the issuance,
denial, . . of a license or inposition of terns for the exercise
of alicense.” Section 120.60, Florida Statutes (1997) governs
the licensing process, and provides that the |icensing process is
subj ect to Sections 120.569 and 120.57, Florida Statutes.
Section 120.60(3) provides that a notice of denial of an
application for licensure nmust informthe applicant of ". . . any
adm ni strative hearing pursuant to Sections 120.569 and
120.57 . . . which may be available." Section 120.569(1),
Florida Statutes (1997) provides, in pertinent part, that
Section 120.57(1) applies whenever the proceeding involves a
di sputed i ssue of material fact."

49. It is the Board's province to nake a determ nation of
whet her a disputed issue material fact exists. Rule

28-5.201(3)(a), Florida Administrative Code'!, establishes the

19



standards for agency review of a petition:

(a) A petition nmay be denied if the

petitioner does not state adequately a

material factual allegation, such as a

substantial interest in the Agency

determnation, or if the petitionis

untimely.

50. The only question for the Board is whether the

statenent is adequate, not whether the allegations can be proven,
in order for the petition to be forwarded to the Division of

Adm ni strative Hearings for a formal hearing. See Greseth v.

Departnent of Health and Rehabilitative Services, 604 So. 2d 530,

at 532 (Fla. 4th DCA 1992) and Tuchman v. Florida State

University, 489 So. 2d 133, 134-35 (Fla. 1st DCA 1986).

51. Wiether the Board properly determ ned that the
Petitioner has failed to raise a disputed issue of fact is an
adj udi catory process governed by Chapter 120 and is the subject
of an appeal to the First District Court of Appeal. This
tribunal is without authority to rule on that issue. Wat
constitutes a dispute of material fact or whether the Petitioner
has adequately raised a disputed issue of material fact are
different issues than who, by |law, makes the initial
determ nation

52. By making the determ nation of whether a dispute of
mat eri al fact has been raised, the Board is applying the | aw, not
inplementing it or interpreting it in the sense of Section
120.52(15), Florida Statutes. The Board is not prescribing | aw

or policy; the law and policy exist in the statutes and the case

20



law interpreting the statutes. The |law, not a Board policy,
requires the Board to make this determnation. |f the applicant
di sagrees with the determnation, the applicant is entitled to
appeal that decision. This applicant has in fact appeal ed that
deci si on.

53. None of the applicable provisions grant the Board
authority to adopt rules concerning the hearing procedures in
|icensure issues. The Board is bound by the Uniform Rul es
promul gated by the Adm nistration Conmm ssion pursuant to Section
120.54(5), Florida Statutes (1997). The adoption by the Board of
a rule stating that petitioners who do not raise disputed issues
of fact are not entitled to a hearing pursuant to Section
120.57(1), Florida Statutes, would not constitute inplenentation
or interpretation of |law or policy, nor would it prescribe |aw or
policy or describe procedure or practice requirenents.

FI NAL ORDER

Based on the foregoing findings of fact and concl usi ons of
I aw,

ORDERED t hat Petitioner has failed to denonstrate that Rule
59P-21. 007, Florida Adm nistrative Code, is an invalid exercise
of delegated |egislative authority, and the Petition is
DI SM SSED.

It is further,

ORDERED t hat Petitioner has failed to denonstrate that the

Board' s inplenentation of Section 120.569, Florida Statutes, is
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an agency statenent that constitutes a rule, and the Petition is

DI SM SSED.

DONE AND ORDERED this 21st day of My, 1998, in Tall ahassee,

Leon County, Florida.

DANI EL M KI LBRI DE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the derk of the

Di vi sion of Adm nistrative Hearings
this 21st day of My, 1998.
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ENDNOTE

1/ In 1997, Uniform Rules of Procedure were pronul gated, which
all agencies are required to adopt. Section 120.54(5), Florida
Statutes. Rule 28-106.201(2) mandates that petitions for hearing
i nvol ving disputed issues of material fact nust contain a
statenent of all disputed issues of material fact. The
suggestive | anguage of the fornmer rule, that the petition
"shoul d" state the facts disputed, has been repl aced.

COPI ES FURNI SHED

Eric B. Tilton, Esquire

Gustaf son, Tilton, Henning &
Met zger, P. A

204 South Monroe, Suite 200

Tal | ahassee, Florida 32301

Lee Ann Gust af son

Assi stant Attorney General

O fice of the Attorney General
The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050

Angela T. Hall, Agency derk
Departnent of Health

1317 W newood Boul evard

Bui | ding 6, Room 136

Tal | ahassee, Florida 32399-0700

Pet e Peterson, General Counse
Departnent of Health

1317 W newood Boul evard

Bui l ding 6, Room 102-E

Tal | ahassee, Florida 32399-0700

Dr. Janes Howel |, Secretary
Departnent of Health

1317 W newood Boul evard

Bui | ding 6, Room 306

Tal | ahassee, Florida 32399-0700

NOTI CE OF RI GHT TO APPEAL

A Party who is adversely affected by this final order is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida Rules of Appellate
Procedure. Such proceedi ngs are commenced by filing one copy of
the notice of appeal with the Agency Cerk of the D vision of

Adm ni strative Hearings and a second copy, acconpanied by filing
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fees prescribed by law, with the District Court of Appeal,
District, or with the District Court of Appeal
District where the party resides.
filed within 30 days of

Fi r st

in the Appellate
The notice of appeal nmust be
rendition of the order to be revi ewed.
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